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Chairman Leahy, Ranking Member Grassley, and Members of the Committee, thank you for the 
opportunity to submit written testimony on the important issue of the fair and effective operation 
of the U.S. immigration court system.  People take great risks to come to this country. While not 
all are entitled to stay, we believe that part of America’s promise is fair treatment from our 
government officials and the opportunity to be heard in court.  Appleseed believes that the 
members of the Judiciary Committee share our desire that all those who pass through our 
immigration courts – whether they return to their native lands or are allowed to stay in the United 
States – will feel like the treatment they received at the hands of our government will be honest, 
fair, efficient, and in compliance with our legal standards.   
 
Appleseed, Chicago Appleseed, and Texas Appleseed (collectively, Appleseed) are part of a 
nationwide network of public policy law centers that – through extensive research and analysis, 
advocacy and pro bono partnerships1 – work for greater educational, economic, and social 
justice.  Appleseed regularly issues public reports in a variety of areas, including immigration, 
legal representation for persons with mental illness, school reform, and financial services for 
low-income individuals.  Over the last two years, Appleseed has issued several reports that 
discuss the functioning of the immigration court system: 
 

! Of all the reports, Assembly Line Injustice, issued in 2009 and available at 
http://bit.ly/appleseedALI, most directly addresses the workings of immigration courts by 
chronicling the systemic problems facing the immigration court system and proposing 
practical, achievable reforms.  The report focuses on the role of the Department of 
Justice’s (DOJ) Executive Office for Immigration Review (EOIR) and the Department of 
Homeland Security’s (DHS) Immigration and Customs Enforcement (ICE), each of 
which plays a crucial role in the workings of the immigration courts. 
 

! In 2010, Texas Appleseed issued Justice for Immigration’s Hidden Population, available 
at http://bit.ly/hiddenpop, which examined the treatment of immigrants with mental 
disabilities in the immigration court and detention systems.  The report additionally made 
recommendations to aid in the identification and accommodation of individuals with 
mental disabilities and increase the transparency, accountability and efficiency of the 
immigration and detention court systems’ treatment of these individuals.  
 

                                                 

1 Appleseed extends its warm thanks to its pro bono partners whose investigations, analysis, writing, and 
production informed not only our reports, but this testimony, which was prepared by Akin Gump Strauss Hauer & 
Feld LLP on behalf of Appleseed. 
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! Just last month, in April 2011, Appleseed and Appleseed México jointly issued Children 
at the Border, available at http://bit.ly/mxuacs, documenting DHS’s failure to screen 
unaccompanied Mexican minors at the border (as required by the Trafficking Victim 
Protection Reauthorization Act (TVPRA)), resulting in these children being denied the 
protections of TVPRA and the immigration court process. 
 
 
 

 
While all three reports contain findings relevant to this Committee’s investigation of the 
immigration court system, Assembly Line Injustice examines the issue most acutely.  In 2009, 
after 18 months of investigation that included interviews of more than 100 stakeholders, 
Appleseed published Assembly Line Injustice, a report documenting the dysfunction of the U.S. 
immigration courts.  The report’s findings focused on nine issues that impact immigration courts’ 
accuracy, efficiency, and legitimacy:  (1) selection of judges; (2) court resources; (3) judicial and 
DHS counsel professionalism; (4) DHS case handling; (5) translation; (6) videoconferencing; (7) 
availability of court records; (8) helping unrepresented respondents; and (9) improved function 
of the Board of Immigration Appeals (BIA).  In each of these areas, Appleseed made several 
pragmatic recommendations to improve the accuracy, efficiency, and legitimacy of the system, 
nearly all of which can be achieved through unilateral Executive Branch action.   

For the last six months, Appleseed has been assessing the extent of improvements that have been 
made to the immigration court system since Assembly Line Injustice was published in 2009.  
During this time, we have also been evaluating the developments in the treatment of immigrants 
with mental disabilities.  This effort has involved interviewing stakeholders, observing 
immigration courts in action, visiting detention centers, reviewing relevant literature, and 
requesting official documents from EOIR and ICE.2   

During this in-depth review of the progress toward a better immigration court system, Appleseed 
found that EOIR and ICE have responded in part to our recommendations.  We applaud EOIR’s 
effort to make several key improvements, including (1) hiring dozens of new immigration judges 
(IJs), a number of whom come from backgrounds other than serving as DHS trial counsel, as 
well as 90 other staff, including clerks; (2) designating a specific Assistant Chief Immigration 
Judge (ACIJ) to be responsible for training and another to be responsible for conduct and 
professionalism; (3) publishing a new Ethics and Professionalism Guide; (4) creating a web site 
link for public complaints about unprofessional IJ conduct; (5) eliminating BIA decisions made 
by single members affirming IJs without written opinion (known as AWO’s); and (6) launching a 
new online IJ Benchbook.  All of these steps are intended to create a larger, better trained, more 
diverse, and more professional IJ corps as well as generate more considered decisions on appeal.  
Moreover, it is apparent from our discussions with EOIR that its leadership is committed to 
making pragmatic and achievable improvements to the system.  We also applaud the 
appointment of Juan Osuna to lead EOIR.  Mr. Osuna was an extraordinarily helpful and 
thoughtful source for Appleseed’s Assembly Line Injustice and Immigration’s Hidden Population 
                                                 

2 Appleseed submitted FOIA requests to EOIR and ICE on December 8, 2010, but we have not yet received 
any of the requested information from either agency. 
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reports.  He has long been an advocate at DOJ for better treatment of immigrants and for better 
functioning systems, and we are confident he will bring this attitude to his work at EOIR. 

While we are encouraged by the improvements that have been made regarding a number of the 
topic areas of concern, more work needs to be done to bring the reality – and the perception – of 
fair play and equal justice to the immigration court system.  For instance, no real progress has 
been made in eliminating the necessity of FOIA request by respondents to obtain case-related 
records.  In short, respondents are required to FOIA records about their own case that are of the 
type that are routinely provided in discovery in normal civil litigation, leading to delays and a 
waste of administrative resources.  Likewise, EOIR must make greater strides in improving 
fairness in proceedings conducted by videoconference.  Our current findings, similar to those in 
our 2009 report, indicate that videoconferencing facilities and equipment are of poor quality and 
that the process is chaotic and confusing, resulting in a process that, in many cases, is 
fundamentally unfair to respondents.  In order to address these problems, last year Appleseed 
submitted detailed recommendations regarding the IJ Benchbook chapter on videoconferencing 
to EOIR and its Chief Judge, but to our knowledge, no such changes have been incorporated.  
Regarding BIA issues, while AWO’s have been practically eliminated, many appeal decisions 
consist of no more than a paragraph of boilerplate language.  Finally, our recent court 
observations found that translation services are inadequately performed and some cases are 
conducted without the benefit of foreign-language translation at all even though the immigrant 
does not speak or understand English. 

Significantly, none of the implemented or potential improvements (e.g., fixing the court record 
FOIA problem) can change the one essential fact that plagues the system:  the immigration court 
system is drowning in cases.  As a recent EOIR report confirms, the system remains seriously 
backlogged in cases.  Among other things, this backlog causes extensive delays in asylum cases, 
in which individuals are fleeing persecution.3  These findings are echoed by the Transactional 
Records Access Clearinghouse (TRAC), a non-partisan research institute based at Syracuse 
University, which found that the courts’ backlog of 268,000 cases represented an increase of 44 
percent in the past two and a half years.4  The anecdotal evidence supports the statistics:  IJs have 
been quoted as saying “the volume is constant and unrelenting” and “there is not enough time to 
think.”5   

While more IJs have been hired, Appleseed believes that the best budget-neutral solution to this 
problem is not within EOIR’s control since it does not control its own docket.  Rather, in the 
absence of a devotion of substantial new resources, the backlog can be solved only by a more 
widespread and thoughtful use of prosecutorial discretion by DHS and improvements in how 
cases are staffed and handled.  With increased ICE apprehensions, which necessarily lead to an 
increase in the filing of immigration court cases, the dockets at immigration courts have become 

                                                 
3 See FY 2009 Statistical Year Book, U.S. Department of Justice, Executive Office for Immigration Review 

(March 2010), available at  www.justice.gov/eoir/statspub/fy09syb.pdf 
4 See Immigration Case Backlog Still Growing in FY 2011, Transactional Records Access Clearinghouse 

(February 2011), available at http://trac.syr.edu/immigration/reports/246/ 
5 See Immigration court: Troubled System, long waits by Sharon Cohen, Associated Press (April 9, 2011), 

available at http://www.vcstar.com/news/2011/apr/09/immigration-court-troubled-system-long-03/.  
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hopelessly backlogged.  Only by DHS managing its priorities – for example, by stringently 
focusing its efforts only on those who are likely to pose a danger to our community – can EOIR 
manage its own docket.  Such steps could help alleviate the system of cases not worthy of the 
expenditure of precious government resources – the same considerations that drive prosecutorial 
discretion in the criminal justice system.  Significantly, the effective use of such prosecutorial 
discretion and improved handling of cases would not require additional appropriations. 

Immigration cases are handled by a vast corps of DHS trial counsel employed within 
approximately 27 Offices of Chief Counsel (OCC) spread across the United States.  Although 
they number in the hundreds, there are clearly not enough government trial attorneys to handle 
the crushing size of the current immigration caseload in a timely manner.  Because budgetary 
concerns considerably limit the ability of DHS to significantly increase the number of its trial 
attorneys, it is incumbent upon DHS to employ other methods to improve both the efficiency and 
fairness of the manner in which immigration cases are handled.  Under the current system, pre-
hearing conferences are almost nonexistent, robbing the parties and the court of the opportunity 
to meet and attempt to stipulate to facts and narrow issues.  As a result, merits hearings take 
longer than they might otherwise and many cases go to full merits hearings when they could be 
eliminated entirely through pre-hearing settlement.  Additionally, because DHS typically assigns 
its trial attorneys to specific courtrooms to handle whatever cases arise on the schedule that day, 
there is lack of continuity of trial counsel on many matters, thus, impeding better communication 
with respondent counsel, and trial counsel are often woefully unprepared having, by DHS’s own 
account, only 20 minutes on average to prepare for a case.  Litigation of extraneous issues leads 
to delay, meaning that detained immigrants are housed at government expense longer, at a 
significant daily cost to the taxpayer. 

In its 2009 Assembly Line Injustice report, Appleseed described this problem and made three key 
recommendations to alleviate the burden on DHS counsel and the system as a whole:  (1) assign 
a trial attorney to each case; (2) mandate pre-hearing conferences at the request of either party; 
and (3) enforce DHS’s policy encouraging the prosecutorial discretion. From our recent review, 
it appears that several OCC’s have moved toward a greater use of vertical prosecution (i.e., 
assigning one attorney (or team) to handle each case); however, because of critical understaffing 
this approach cannot be fully implemented.  For instance, at master calendar hearings (the 
hearings used by the court to address preliminary and procedural issues in cases and set them for 
hearings on the merits) as many as 70 different cases might be heard in rapid succession on a 
given day, and thus, it is impossible to rotate the limited government attorneys at a moment’s 
notice.  Nevertheless, certain OCC’s thereafter assign a specific attorney (or team) to each case 
after the master calendar stage.  This approach should be universally adopted.  The practicality of 
mandating pre-hearing conferences is also extremely difficult given the critical understaffing of 
DHS trial counsel.  Government attorneys are either always in court or preparing for court.  

Appleseed submits that the one recommendation that is not hamstrung by understaffing is the 
greater use of prosecutorial discretion.  Moreover, this approach is perhaps the most suitable to 
ameliorate the issue of understaffing, which, given the realities of the U.S. budget, is not likely to 
change significantly.  Although ICE has sanctioned the use of prosecutorial discretion in public 
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memoranda,6 our findings from field interviews indicate that it is rarely used.  It is unclear 
whether the reluctance or failure to actually exercise prosecutorial discretion lies primarily with 
DHS trial counsel, their supervising Chief Counsels, or within the leadership of ICE.  Although 
Appleseed has interviewed a number of Chief Counsels as part of its update report work, the 
Office of the Principal Leal Adviser (OPLA) would not allow us to explore this issue in such 
interviews.  As we set forth in Assembly Line Injustice, DHS trial counsel should focus their 
efforts and scarce resources on the highest priority cases – those in which the government seeks 
to remove immigrants who are a danger to national security or their communities – and cease the 
practice of refusing to negotiate, charging ahead with losing cases, and challenging even the 
clearest of issues at trial and on appeal.  Although prosecutorial discretion alone will not 
eliminate the overwhelming immigration case backlog, it could go a long way toward 
ameliorating the problem and helping to create more fair and efficient immigration court system. 

Over the past year, some improvements have also been made in how the immigration courts treat 
individuals with mental disabilities.  In Immigration’s Hidden Population, Appleseed found that 
immigration courts lacked any standards or guidance for determining when and how to hold a 
hearing to evaluate the ability of a mentally disabled respondent to participate in proceedings.  
Indeed, as noted in the report, EOIR itself acknowledged in 2009 that “[t]here are no rules or any 
guidelines or any laws related to determining mental competency...”.  Appleseed’s 
recommendations included that EOIR: (1) provide IJ’s with at least 3 hours per year of training 
on handling cases involving respondents with mental disabilities and provide guidance in the IJ 
Benchbook; (2) create a special mental health docket to allow judges with specialized training to 
hear cases involving respondents with mental disabilities;7 (3) develop procedures for hearings to 
evaluate a respondent’s mental capacity; and (4) adopt regulations for the appointment of 
guardians and counsel.  These recommendations also included specific suggestions for capacity 
evaluations and appointment of counsel.   

EOIR has made some significant efforts to address the problems identified in Immigration’s 
Hidden Population.  In May 2011, BIA issued its first decision setting forth criteria for evaluating 
whether a respondent is competent to participate in immigration court proceedings.  In April 

                                                 
6 See Memorandum from John Morton, ICE Assistant Secretary, Re: Civil Immigration Enforcement 

Priorities:  Priorities for the Apprehension, Detention and Removal of Aliens (June 20, 2010); Memorandum from 
Will J. Howard, ICE Principal Legal Advisor Re: Prosecutorial Discretion (October 24, 2005); Memorandum from 
Doris Meisner, INS Commissioner Re: Exercising Prosecutorial Discretion (November 17, 2000). 

7 The DHS Reply Brief to an Amicus Brief submitted by Texas Appleseed and the American Immigration 
Council in the Matter of J B-Z (April 2011) made recommendations regarding a mental health docket.  If EOIR 
implements a mental health docket, DHS recommended that: (1) cases be identified as early as possible for referral 
to the docket; (2) the docket be used for the entire immigration proceedings and not merely competency assessment; 
(3) immigration judges for the mental health docket receive special training; (4) there be a list of pro bono counsel 
willing to represent incompetent respondents, a list of qualified guardians, and a list of neutral mental health 
specialists who could conduct competency assessments.  These recommendations are largely in line with Texas 
Appleseed’s recommendations in Immigration’s Hidden Population.  We go further in our recommendations, 
advocating for representation for all detainees with mental disabilities, court-funded mental health evaluations, and 
the use of the docket for all cases involving mental disabilities and not merely cases with incompetent respondents.  
The overlap in recommendations provides strong evidence that such a docket would benefit the entire system, 
allowing more efficient court proceedings while ensuring the due process rights of respondents with mental 
disabilities. 
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2010, EOIR published a new chapter in the IJ Benchbook that provides some guidance for 
handling cases involving respondents with mental disabilities.8  Around the same time, EOIR 
announced that it would appoint an ACIJ for Vulnerable Populations; as of today, this ACIJ has 
not been formally appointed, though we understand that the position is to be filled in the near 
future.  We also understand that DOJ is actively considering how counsel might be appointed for 
vulnerable populations consistent with Congressional mandates.9  In a May 2010 report to 
Congress on competency and the immigration courts, EOIR noted plans for a pilot program in 
the Miami Immigration Court in the non-detained docket.  The pilot allows the immigration 
judge to contact the local legal orientation program (LOP) provider to find pro bono counsel in 
the event of concerns about the mental competency of an unrepresented respondent.  A second 
pilot cited in the same report focuses on developing a list of pro bono attorneys to assist in 
detained cases where the respondent is incompetent and unrepresented.  While we encourage 
such pilot efforts, simply relying on existing LOP and pro bono capacity is unlikely to fully 
address the need for representation.   

Perhaps the most significant recent development in the area is Matter of M-A-M-,10, in which the 
BIA vacated an order of removal and remanded the case to the immigration court for failure to 
inquire whether the respondent was competent to participate in the proceedings.  The BIA set 
forth a framework for determining competency, holding that when a respondent presents “indicia 
of incompetency” – which can include in-court observations and evidence, such as mental health 
reports – the IJ must determine whether the respondent “is competent to participate in 
immigration proceedings.”11   

M-A-M- then set forth the test for competency, requiring the IJ to determine whether the 
respondent “has a rational and factual understanding of the nature and object of the proceedings, 
can consult with an attorney or representative if there is one, and has a reasonable opportunity to 
examine and present evidence and cross-examine witnesses.”12  The BIA suggested that IJs can 
accept a wide variety of information to assess competency, including psychiatric evaluations.  M-
A-M- established that DHS has an obligation to produce any evidence in its possession “that 
would inform the court about the respondent’s mental competency.”13  The BIA further stated 
that immigration courts should consider transferring venue so that a respondent can access 
family support, mental health care, and counsel.14  Considering all the available evidence of 
competency, an IJ must then decide “whether the respondent is sufficiently competent to proceed 

                                                 
8 See News Release: EOIR Expands Immigration Judge Benchbook (April 23, 2010), available at:  

http://www.justice.gov/eoir/press/2010/MentalHealthBenchbookrelease04232010.pdf. 
9 See Amended Order re: Plaintiffs’ Motion for a Preliminary Injunction, Franco-Gonzales v. Holder, No. 

CV-10-02211 (C.D. Cal. Dec. 27, 2010), pages 42-43.  (Ruling that the government must afford “qualified 
representation” to two mentally disabled detainees who had been in prolonged immigration custody, “whether pro 
bono or at the Defendant’s expense.”).  In this case, the government arranged for pro bono representation for bond 
hearings and for BIA appeals of their immigration cases.   

10 See 25 I & N Dec. 474 (BIA 2011), available at http://www.justice.gov/eoir/vll/intdec/vol25/3711.pdf. 
11 Id. at 479, 484.   
12 Id. 
13 Id. at 480. 
14 Id. at 481.   
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with the hearing without additional safeguards” and this decision and the supporting reasoning 
must be articulated by the IJ.15   

The BIA articulated a number of safeguards in the event a respondent is found incompetent.  
These safeguards “include, but are not limited to 

refusal to accept an admission of removability from an unrepresented respondent; 
identification and appearance of a family member or close friend who can assist 
the respondent and provide the court with information; docketing or managing the 
case to facilitate the respondent’s ability to obtain legal representation and/or 
medical treatment in an effort to restore competency; participation of a guardian 
in the proceedings; continuance of the case for good cause shown; closing the 
hearing to the public; waiving the respondent’s appearance; actively aiding in the 
development of the record, including the examination and cross-examination of 
witnesses; and reserving appeal rights for the respondent.16 

M-A-M- represents a significant step in the right direction, setting forth standards for when a 
competency determination must be made, how it must be made, and what procedural protections 
may be available for respondents deemed incompetent.  Nonetheless, M-A-M- falls short of 
providing the specific guidance needed by immigration courts, DHS attorneys, and respondent’s 
counsel.  For example, the BIA simply suggests the kinds of evidence of mental disability a court 
might consider, without providing any direction on how an immigration court might, for example, 
secure a mental health examination.  It remains unclear to what extent an IJ can order DHS to 
secure a mental health examination by a neutral evaluator.   

The BIA’s suggestions for procedural safeguards, while impressive in their breadth and in 
empowering IJs to participate in proceedings more actively, also lack the specifics to guide IJs in 
many cases, particularly with respect to guardians.  For instance, does the immigration court 
have the power to appoint a guardian, and when is it required to do so?  What are the criteria for 
appointment of, and the qualifications for, guardians?  Can an attorney suffice without a guardian?  
As Appleseed noted in Immigration’s Hidden Population, ethical considerations limit an 
attorney’s ability to act in the best interests of a client, and many respondents with mental 
disabilities cannot adequately assist counsel without the participation of a guardian.  The BIA 
also avoided the recurring question of whether an IJ can terminate proceedings where the 
available safeguards cannot ensure a fair hearing for the respondent. 

In March of 2011, the DHS Office of Inspector General (OIG) published Management of Mental 
Health Cases in Immigration Detention.  The management review report supported BIA’s finding 
in M-A-M- that establishes the obligation of DHS attorneys to share with the court available 
information about a respondent’s mental health.  Recommendation number 13 in the report 
directs ICE to “establish protocols for retaining and sharing mental health information in Alien 

                                                 
15 Id. 
16 Id. at 483. 
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registration files.”17  ICE concurred with the recommendation but has not yet made a decision to 
establish protocols regarding inclusion and sharing of mental health information in the alien 
registration file.  Given the new obligation established in M-A-M-, both DHS attorneys and 
respondents would benefit from clear guidance to fulfill ethical and legal obligations to raise 
competency concerns with the court.   

The OIG report also identifies deficiencies in the system for identifying a custodian in the event 
that a respondent is found incompetent and directs ICE to issue guidance.18  We believe that ICE 
and detention facility personnel should be prohibited from speaking on behalf of a mentally 
incompetent detainee in immigration court proceedings because of the serious conflict of interest 
this situation creates.  Current regulations appear to endorse this troubling situation, and should 
be reviewed and revised to ensure fair and efficient immigration court proceedings for 
respondents with mental disabilities.19 

Appleseed continues to believe that comprehensive regulations are needed to address all aspects 
of proceedings involving individuals with mental disabilities.  IJs must be empowered to require 
that respondents with mental disabilities have counsel and guardians, and to terminate 
proceedings upon a finding that a fair hearing cannot be held in the circumstances.  Notice and 
comment rulemaking would also allow EOIR to solicit and benefit from a wide range of 
experiences, expertise, and opinions. 

The new mental health section in the IJ Benchbook, available at 
http://www.justice.gov/eoir/vll/benchbook/tools/MHI, has many of the same strengths and 
weaknesses of the decision in M-A-M-, which is not surprising, as the BIA noted that the 
Benchbook was a significant source for its decision  M-A-M-.20 The Benchbook provides a 
number of helpful suggestions to IJs, but again lacks the force of requirements and leaves IJs 
room to adopt new procedures in each case.  While some flexibility is helpful to IJs, the 
Benchbook fails to provide concrete guidance for common issues like the process for 
competency hearings and the appointment of guardians. 

Anecdotal reports of immigration court decisions on issues related to mental disabilities present a 
mixed record.  It appears that an increasing number of judges are willing to find pro bono 
counsel for respondents with mental disabilities, to order competency evaluations, and to 
exercise their equitable powers to appoint guardians, even in the absence of specific guardian 
regulations and even when a respondent is represented.  For instance, in one case in Baltimore, 
the IJ found pro bono counsel for the respondent, ordered DHS to provide a mental health 
evaluation, and appointed a guardian (the respondent’s brother), who testified on behalf of (but in 
addition to) the respondent, who suffered from significant mental disabilities.  However, this case 
took nearly 18 months to adjudicate, hardly a model of efficiency.  In another case in Arizona, 
the immigration judge terminated proceedings against a respondent with mental disabilities on 

                                                 
17 Management of Mental Health Cases in Immigration Detention, Department of Homeland Security 

Office of Inspector General (March 2011) at 29-30. 
18 Id. at 30-31. 
19 8 C.F.R. §1240.4 
20 25 I & N Dec. at 476 n.1.   
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the grounds that he could not effectively communicate with counsel.  Accordingly, the court 
found that proceeding “would deprive the respondent of a full and fair hearing,” and therefore he 
was required to terminate proceedings to discharge his duty under 8 C.F.R. § 1003.10(b) to “take 
any action consistent with [his] authorities under the Act and regulations that is appropriate and 
necessary for the disposition of such cases.” 

On the other hand, the number of appeals to the BIA by respondents with mental disabilities 
indicates that some judges are falling short of providing the necessary procedural safeguards.  
For example, in an Arizona case from earlier this year, the immigration judge came to a 
questionable conclusion about a respondent’s competency, noting, “I am going to find that he’s 
not completely competent, but I’m not going to find that he’s totally incompetent.”  The judge 
asked the government attorney to find someone from the detention center to appear with the 
respondent to help with the case, a concerning practice that creates a conflict of interest and 
compromises fairness of immigration proceeding for respondents with mental disabilities.  

 


